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Takings Law, or Takings Law, or ““Why is there a Why is there a 
lawyer here talking about SLR?!lawyer here talking about SLR?!””

Illustration courtesy William Illustration courtesy William HaxbyHaxby; from Time ; from Time 
on the Shelf by David Herring, available on the Shelf by David Herring, available 

at at 
http://http://earthobservatory.nasa.gov/Featuresearthobservatory.nasa.gov/Features

/TimeShelf/TimeShelf//

Private property shall not Private property shall not ““be taken for a be taken for a 
public use, without just compensationpublic use, without just compensation””

1922, 1922, Pennsylvania Coal v. MahonPennsylvania Coal v. Mahon

1978, 1978, Penn Central Transp. v. City of N.Y.Penn Central Transp. v. City of N.Y.
–– Character of Character of govgov’’tt action; econ. impact; action; econ. impact; rsblersble. . 

investmentinvestment--backed expectationsbacked expectations
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Coastal Areas and TakingsCoastal Areas and Takings

NollanNollan v. Cal. Coastal v. Cal. Coastal ComCom ’’nn., 483 U.S. 825 ., 483 U.S. 825 
(1987)(1987)

Lucas v. South Carolina Coastal CouncilLucas v. South Carolina Coastal Council , 505 , 505 
U.S. 1003 (1992)U.S. 1003 (1992)

PalazzoloPalazzolo v. Rhode Islandv. Rhode Island , 533 U.S. 606 , 533 U.S. 606 
(2001)(2001)
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Aug. 14, 2008Aug. 14, 2008
55

Land Use Planning and TakingsLand Use Planning and Takings

Euclid v. Ambler, 272 U.S. 365 (1926) Euclid v. Ambler, 272 U.S. 365 (1926) 
(zoning)(zoning)

RapanosRapanos v. U.S., 547 U.S. 715 (2006) v. U.S., 547 U.S. 715 (2006) 
(Clean Water Act jurisdiction)(Clean Water Act jurisdiction)

But many cases still a mix of land use But many cases still a mix of land use 
planning/regulation and environmental planning/regulation and environmental 
concernsconcerns



Statutory Takings LawStatutory Takings Law

FloridaFlorida’’s Bert Harris Act (1995)s Bert Harris Act (1995)
–– Action for Action for ““inordinate burdeninordinate burden”” on propertyon property

–– Ascribed as the cause of a significant chilling effect on Ascribed as the cause of a significant chilling effect on 
new regulationnew regulation

PLANNERS/REGPLANNERS/REG--
ULATORS ULATORS 
UNABLE TO ACT UNABLE TO ACT 
TO ADAPT TO TO ADAPT TO 
SLRSLR
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Response: Response: 

““Implications of Takings Law on Innovative Implications of Takings Law on Innovative 
Planning for SLR in the GOMPlanning for SLR in the GOM””

Goal: Goal: 
–– ““Provide advanced legal analysis of Provide advanced legal analysis of 

constitutional and statutory takings constitutional and statutory takings 
jurisprudence that will allow for the creation of jurisprudence that will allow for the creation of 
innovative land use planning policies for innovative land use planning policies for 
adaptation to SLR in the GOMadaptation to SLR in the GOM””
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Project ParticipantsProject Participants
Richard McLaughlin, Texas A&M, Professor of Richard McLaughlin, Texas A&M, Professor of 
Marine Policy LawMarine Policy Law

Timothy Timothy MulvaneyMulvaney, Texas Wesleyan Law, , Texas Wesleyan Law, 
visiting professorvisiting professor

Thomas Thomas RuppertRuppert, Univ. of Fla., asst. in , Univ. of Fla., asst. in 
environmental lawenvironmental law

Stephanie Showalter, NatStephanie Showalter, Nat’’l. Sea Grant Law l. Sea Grant Law 
Center, DirectorCenter, Director

James Wilkins, LSU Sea Grant Legal Program, James Wilkins, LSU Sea Grant Legal Program, 
DirectorDirector
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Planning Advisory CouncilPlanning Advisory Council

Dr. John Dr. John ConstonisConstonis, Chancellor Emeritus, , Chancellor Emeritus, 
LSU Law CenterLSU Law Center

Dr. John Jacob, Director, Texas Coastal Dr. John Jacob, Director, Texas Coastal 
Watershed ProgramWatershed Program

Dr. David Kinsey, Consultant and former Dr. David Kinsey, Consultant and former 
Director of Div. of Coastal Res., NJDirector of Div. of Coastal Res., NJ

James Titus, Esq., seaJames Titus, Esq., sea--level rise program level rise program 
manager, U.S. EPAmanager, U.S. EPA
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ActivitiesActivities

Assessment of current state of takings Assessment of current state of takings 
jurisprudencejurisprudence

Discussion of Discussion of 
uncertainties uncertainties 
facing regulators/facing regulators/

plannersplanners
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ActivitiesActivities

Development of innovative planning tools Development of innovative planning tools 
and supporting legal argumentsand supporting legal arguments
–– Arguments within current jurisprudence and Arguments within current jurisprudence and 

arguments for changes to the lawarguments for changes to the law

–– Armoring as nuisance; rolling easements; Armoring as nuisance; rolling easements; 
local local govgov’’tt liability for allowing development; liability for allowing development; 
coastal development as coastal development as ““highly regulatedhighly regulated””; ; 
notice statutes affecting Penn Central notice statutes affecting Penn Central 
analysisanalysis
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ActivitiesActivities

PublicationsPublications

Conferences (Corpus Christi, March 1Conferences (Corpus Christi, March 1--3; 3; 
FSU, April 21)FSU, April 21)

Outreach and extensionOutreach and extension
–– 15 signatures on letters of support15 signatures on letters of support

–– Fla. Sea Grant; Fla. Chapter of the APA; Fla. Fla. Sea Grant; Fla. Chapter of the APA; Fla. 
Assoc. of Counties; Pinellas Planning Dept.; Assoc. of Counties; Pinellas Planning Dept.; 
Town of Dauphin Island, AL; Caribbean Cons. Town of Dauphin Island, AL; Caribbean Cons. 
Corp.Corp.
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ConclusionConclusion

Climate Change and SLR happening and Climate Change and SLR happening and 
with real costswith real costs

Public perceptions not always in line with Public perceptions not always in line with 
scientific assessment of riskscientific assessment of risk

Need for local government to be a positive Need for local government to be a positive 
leaderleader
–– Education, visioning, dialogue, policy Education, visioning, dialogue, policy 

development, policy implementationdevelopment, policy implementation

IFAS ExtensionIFAS Extension 1313



Questions?Questions?

Thomas Thomas RuppertRuppert, Esq., Esq.
UF IFAS Asst. in UF IFAS Asst. in EnvtEnvt’’ll LawLaw

Program for Resource Efficient CommunitiesProgram for Resource Efficient Communities
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Photos by Gary Photos by Gary BraaschBraasch, , 
available at World View of available at World View of 

Global WarmingGlobal Warming
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